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ttorneys are often involved in assisting clients with production of documents in 

response to discovery requests.  Less often, but with increasing frequency, 

attorneys themselves are subject to discovery requests, whether those discovery 

requests relate to actions involving their clients or to actions against the attorneys 

themselves.  In either case, a subpoenaed law firm must be prepared to systematically 

evaluate and produce responsive and unprotected documents in its possession.  This is the 

first of a series of three articles regarding law firms’ document management.  This article 

describes potential document production obligations; the second will explain the rules 

involving responses to electronic document requests; and the third will outline suggested 

record retention policies.  

 

Attorney-Client Privilege and the Work-Product Doctrine 
 When an attorney is subpoenaed to produce documents relating to any client, the 

attorney may well be able to assert the attorney-client privilege or work product 

protections provided by case law and statute.2  However, not every document in a client 

file is guaranteed protection from discovery by either the attorney-client privilege or the 

work-product doctrine.  Under certain circumstances, a law firm may be required to 

produce to an opposing party hard-copy documents in a client file, as well as e-mails, 

networked files, or other electronically stored documents that are responsive to a 

subpoena and not protected by the attorney-client privilege or work-product doctrine. 

 When considering whether any given document is protected by the attorney-client 

privilege, Georgia courts “approach the matter by confining the attorney-client privilege 

to its narrowest permissible limits under the statute of its creation.”3  While the privilege 

may attach to any communication between a client and its attorney, not every document 

that a client gives to an attorney is protected the attorney-client privilege.  An otherwise 

unprivileged document does not become privileged by the client’s passing that document 
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on to its attorney;4 in response to an appropriate document request, the attorney must 

provide any such document within its physical or electronic possession. 

Furthermore, a client is entitled to waive the privilege with regard to any 

document (if the privilege stems only from that client’s communication with the 

attorney), thereby subjecting such a document to discovery; unfortunately, the privilege 

may also be waived, and therefore subject to discovery, if the client or attorney 

unintentionally provides the document to a third party.  The rampant use of e-mail adds a 

danger to the waiver doctrine.  Attorney-client privilege is waived with regard to an e-

mail or attachment that is copied to someone other than the client, attorney, or other party 

within the privilege, such as an expert.  If a law firm withholds an e-mail or e-mail 

attachment based on attorney-client privilege, not recalling that the e-mail was copied to 

a non-privileged third party, that firm leaves itself open to potentially grievous sanctions 

for failing to comply with a subpoena’s demand for the document.5 

 Communications with a corporate client provide an additional opportunity for 

non-privileged communications.  For an employee’s communication with an attorney to 

be protected by the attorney-client privilege, the communication must meet a five-part 

test: (1) the communication must be made for the purpose of securing legal advice; 

(2) the employee making the communication must do so at the direction of its corporate 

superior [or else be in a sufficiently senior position to consult with the attorney on behalf 

of the company]; (3) the superior must have made the request so that the company could 

obtain legal advice; (4) the subject matter of the communication must be within the scope 

of the employee’s corporate duties; and (5) the communication must not be disseminated 

beyond those persons who, because of the corporate structure, need to know its contents.6  

Any communication with a corporate employee that does not meet this five-prong test is 

not protected by the attorney-client privilege. 

 The work-product doctrine protects any document, hard-copy or 

electronic, that a law firm prepares in anticipation of litigation or to provide a client with 

legal advice.  Excluded from the doctrine are documents created to provide business 

advice or for any other purpose other than the provision of legal advice.7  Furthermore, 

even a document within the protection of the work-product doctrine must be produced if 

subpoenaed upon a showing that “the party seeking discovery has substantial need of the 
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documents in the preparation of his case and that he is unable without undue hardship to 

obtain the substantial equivalent of the materials by other means.”8  

 

When the Law Firm is the Client 
 Like any other business entity, a law firm itself can become a party to a lawsuit.  

In a difficult economic environment brimming with celebrated cases of corporate fraud 

and an increased readiness for employees to sue their employers, law firms are finding 

themselves more frequently the target of plaintiffs seeking a deep pocket.  When a firm is 

a defendant, it faces the same document production obligations that any of the firm’s 

clients normally faces, and a firm’s hard-copy and electronic document-heavy business 

can find itself with a broad array of documents to sort through in seeking to respond to a 

subpoena. 

 The fact that law firms can expect to be increasingly brought in as defendants 

when their clients are alleged to have perpetrated some wrongdoing is illustrated by the 

recent Enron litigation.9  Plaintiffs sued not only Enron, but also accountants, financial 

institutions, and Vinson & Elkins LLP, which represented Enron with regard to public 

securities filings.  In response to Vinson & Elkins’s motion to dismiss, the court ruled 

that plaintiffs’ allegations that the law firm prepared Enron’s Securities and Exchange 

Commission filings and made other public statements with allegedly knowing or reckless 

misrepresentations were sufficient to hold Vinson & Elkins as a defendant in the case, 

subject to appropriate discovery.10 

 Employment disputes are perhaps the most common source of lawsuit 

involvement for law firms.  Harassed associates and staff do not hesitate to file gender 

discrimination lawsuits, which place law firms in the position of compensating aggrieved 

employees for individual partners’ improprieties.11 Law firms are also vulnerable to 

claims of age discrimination,12 racial discrimination,13 violation of the Family and 

Medical Leave Act,14 and religious discrimination15 from employees who are relatively 

knowledgeable about their many legal entitlements and the methods of seeking their 

enforcement. 

 Law firms can also be sued for actions they take in their interaction with the 

community.  Public comments about former employees or partners may give rise to 
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claims of defamation, interference with contract, and interference with business relations, 

for example, as with the recent Stamford, Connecticut, case of Jensen v. Pillsbury 

Winthrop.16  Former partner Jensen sued Pillsbury for $45 million in compensatory 

damages, alleging he was obliged to withdraw from partnership in Latham & Watkins 

and suffered a substantial impairment in his future employability because of  Pillsbury’s 

September 4, 2002, press statement accusing him of sexual harassment and declining 

productivity.17 

 A bellwether case against products liability lawyers was brought by G-I 

Holdings, the successor to an asbestos manufacturing company, against three law firms 

responsible for the bulk of class-action asbestos cases.18  In a case that could spawn 

immense hard-copy and electronic document production obligations by the law firms, G-I 

Holdings alleged that the firms committed tort and RICO violations stemming from 

actions the firms took in prosecuting asbestos class actions, including meeting with 

asbestos companies and demanding that they withdraw support from the Fairness in 

Asbestos Compensation Act then pending in Congress or face financial ruin.  Thus far, 

the court has ordered that G-I Holdings is entitled to depose key witnesses on whose 

affidavits defendant law firms rely in support of a summary judgment motion.  Further 

discovery is stayed until the court rules on the motion.  

 

In Conclusion 
There are endless opportunities for law firms to be confronted with document 

production obligations.  Whether those obligations arise from a third-party subpoena 

based on a lawsuit involving a client or a potentially more burdensome event of a lawsuit 

against the firm itself, the production may be complicated by the complexity of a 

document-laden file or extensive electronic documents held on disks, hard drives, 

network systems, back-up tapes, or various other media.  To minimize the cost and 

hardship of document production as well as sanctions for noncompliance with valid 

discovery requests, it behooves attorneys to adopt a system of hard copy and electronic 

document management that enable relatively swift and easy production of responsive and 

unprotected documents whenever the duty to produce may arise.  An added benefit of any 

such efforts is that the firm will then be in an advantaged position in guiding clients (not 
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only in litigation, but in the clients’ general course of business) through their myriad 

document production and recordkeeping duties. 
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